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execution of the court's order to open a road, Bailey's Case, 78 Va. 19; fail- 
ure to obey peremptory mandamus, Cromwell's Case, 95 Va. 254, 28 S. E. 
1023; preventing duly summoned witness from attending court, Feeley's 
Case, 2 Va. Cas. 1; attorney sending false telegram to judge in order to 
delay case; refusal to testify before grand jury, Kendrick's Case, 78 Va. 
490. As to newspaper publications, see 4 Va. Law Reg. 520, 6 Va. Law 
Reg. 792. 

Instances of behavior not amounting to contempt. Riot during recess of 
court, Stuart's Case, 2 Va. Cas. 320; hiding from sheriff to avoid service of 
summons to testify before the grand jury, Deskins' Case, 4 Leigh 685; 
failure of a member of a voluntary military company to answer jury sum- 
mons, Miller's Case, 80 Va. 33; unauthorized acts of employees disclaimed 
by employers, Postal Tel. Co. v. AT. & W. R. R , 88 Va. 929, 14 S. E. 691; 
attorney acting in good faith for what he believed to be the best interest of 
his client and from no disrespect for the court, Well's Case, 21 Gratt. 509; 
filing protest against the action of the court by a justice thereof, Stokely's 
Case, 1 Va. Cas. 330; failure of attorney to be present when his case was 
called and at time agreed, owing to his detention in another case, protracted 
longer than he had anticipated, Wise's Case, 97 Va. 779, 34 S. E. 453; re- 
fusal to obey vague and uncertain decree, Birchett v. Boiling, 5 Munf. 442. 

C. B. G. 



Trade-mabk: Right op Man to Use His Own Name. — In the case of 
Royal Baking Powder Company v. Royal, 122 Fed. 337, it appears that the 
complainant company had for many years been making and selling a bak- 
ing powder under the name of "Royal," by which name its product was 
called for by purchasers. The defendant, whose surname is Royal, com- 
menced the manufacture and sale of a baking powder which he packed in 
cans similar in size and shape to complainants, and, having, a label similar 
in color and general appearance, bearing his name in large letters. He also 
advertised his baking powder as the "New Royal." Having been enjoined 
from such advertising and from using the labels, he changed the color of 
the label from red to blue, on which was printed the name "Maxim Baking 
Powder;" but still having his name in prominent letters on the front of 
the cans. There was evidence that tnis baking powder had, in some cases, 
been sold as that of complainant's and that retailers had given it to cus- 
tomers calling for Royal baking powder, without explaining that it was 
not the well-known prouuct of the complainant company. 

The court held that all the facts showed a purpose on the part of the 
defendant so to use his name as to sell his product as that of complainant, 
and that while he would not be enjoined from using his name, he would be 
restrained from placing it on the front label of his cans. 

A person has the right honestly to use his own name in connection with 
his business, although he may thereby interfere with or injure the business 
of another, but a court of equity will restrain him from intentionally so 
using it as to deceive the public — or enable others to do so— Into buying 
his goods as those of another and will require him, when entering a busi- 
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ness in which another is engaged, and using the name, to use every means 
reasonably possible to distinguish his own business and goods from those 
of his competitor. — Legal Advisor, Chicago. See, also, note 10 Va. Law 
Reg. 359, and cases there cited. 



Justices or the Peace. — Defendant in action before magistrate cannot 
file counterclaim in excess of the jurisdiction of the magistrate. — Corley v. 
Evans (,S. C), 48 S. E. 459. 



Federal Courts — Statutory Liability — Rules of Decision. — Where a 
cause of action is created by a state statute, the question when the right of 
action accrues, and what conditions authorize its enforcement, is one of 
judicial construction, as to which the decisions of the highest court of the 
state are controlling on the federal courts. Whitman v. Atkinson, 130 Fed. 
759. See, also, notes to Griffin v. Overman Wheel Co., C. C. A. 548 ; Wil- 
son v. Perrin, 11 C. C. A. 71; Hill v. Bite, 29 C. C. A. 553. 



Divorce — What Constitutes Cruel Treatment. — In Tamer v. Varner, 
80 S. W. 386, the court holds that the mere finding that a wife habitually 
refuses to accede to her husband's request for sexual intercourse is not 
cruel treatment of such nature as to render their living together unsup- 
portable. The court says that if it be conceded that a case might be pre- 
sented in which refusal to grant sexual intercourse would constitute such 
cruel treatment as would authorize divorce under the Texas statute, this 
would, to a large degree, depend upon the husband's physical condition as 
well as upon the condition of the wife. As the mere fact that the husband 
made solicitations for sexual intercourse was all there was in the record 
indicating his physical condition, the court says that it may have been 
shown concerning him that 

"The way of his life 

Has fallen into the sear, the yellow leaf." 
Old age and infirmity may be upon him, his virility may be greatly dimin- 
ished; his amorous desires may be few and feeble, and the failure to have 
them gratified a matter of no great importance. If such be his condition, 
whatever might be held as to a husband differently situated, we are of the 
opinion that the wife's conduct, though wrongful, was not such an excess, 
cruel treatment, or outrage as to render their living together unsupport- 
able. — Green Bag. On the subject of cruelty as a cause for divorce, see 
Latham v. Latham, 30 Gratt. 320; Trimble v. Trimble, 97 Va. 217, 33 S. E. 
531; Myers v. Myers, 83 Va. 806, 6 S. E. 630, Carr v. Cvrr, 22 Gratt. 168; 
Kinsey v. Kinsey, 90 Va. 16, 17 S. E. 819; Hutchins V. Hutchins, 93 Va. 68, 
24 S. E. 903; Owens v. Owens, 96 Va. 191, 31 S. E. 72; 1 Min. (4th ed.) 
282; Bart. C Pr. 329-332; 5 Va. Law Reg. 12-1. 



Criminal Law — Larceny — Stealing Wipe's Property. — Under the con- 
stitutional provision of Arkansas relative to the property rights of married 



